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Karen LeCraft Henderson, Gircuit Judge: Appellant Cyn-
thia Mranda Morrison appeals the district court's denial of
her motion for partial summary judgnment and its grant of the
appel | ees’ notion for judgnment as a matter of law. She al so
chal | enges the court's evidentiary ruling excluding docunen-
tation of an I RS assessnment and | evy. For the reasons that
follow, we affirmthe district court's denial of summary judg-
ment and its evidentiary ruling but reverse the court's grant
of judgnent as a matter of |aw.

| . Background

In June 1994 appellee Katie Hanl on, president of appellee
I nternational Progranms Consortium Inc. (IPC), hired Morri-
son as a consultant to performrecruiting and managenent
tasks pursuant to a series of witten contracts. After the
contracts expired in late 1994 Morrison continued to perform
consul ting work for I PC and al so began to performvarious
of fice tasks and was required to prepare daily activity sheets
for Hanlon. Morrison, however, continued to consider herself
an i ndependent contractor and subnmitted invoices to I PC on
"C. Mranda Mrrison Consulting"” |etterhead.

On July 5, 1995 Morrison wote Hanlon to notify her that
as of August 1, 1995 she "will no | onger be offering [her]
services as a consultant to IPC." Letter fromC. Mranda
Morrison to Kathleen M Hanlon (July 5, 1995), reprinted at
JA 319. She continued to work for I PC during July, concen-
trating primarily on a U. S. Agency for International Devel op-
ment (USAID) delivery order (the Ml dova project). On July
28, 1995 Hanlon termnated Morrison for failing to take
direction as well as for taking days off fromwork w thout
perm ssion. Mrrison subsequently submitted her July 1995
time and expense statenents which reflected $4061. 64 for
hours worked (22 days at $184.62 per day) and $228.26 for
expenses she paid on behalf of IPC. Neither Hanlon nor |IPC
paid Morrison for her time or expenses.

On January 8, 1996 Morrison filed with the IRS District
Director a request for "Determ nati on of Enployee Work
Status for Purposes of Federal Enploynment Taxes and I n-
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conme Tax Wthhol ding” on IRS Form SS-8. | PC responded

to the RS s subsequent request for further information
through its certified public accountant, explaining why it
bel i eved Morrison to be an i ndependent contractor while she
worked for IPC. The IRS District Director then determn ned
that under 26 U S.C. s 3121(d)(2) Mrrison was an enpl oyee
rather than an independent contractor. The determ nation

not ed, however, that "[a]s we are not in a position to person-
ally judge the validity of the facts provided, our determ nation
is based on the information presented.” Letter from M chael
M Geenspan, IRS District Director, to Kathleen M Hanl on
(July 1, 1996), reprinted at JA 356. It explained that "[w]e
have submtted an Information Report to the IRS District

O fice having exami nation jurisdiction for your area. It may
be necessary to initiate an exam nation of your Federa
enpl oyment taxes in this matter." Id. The IRSultimtely

assessed taxes and penalties totaling $3530. 64 agai nst |PC on
the ground that Mrrison had been an | PC enpl oyee during

the entire tine she worked for IPC in 1995. The IRS
subsequently levied on I PC s bank account to satisfy the
assessnment. Neither Hanlon nor |PC appealed the IRS
assessment or |evy.

On August 14, 1997 Morrison brought suit in the district
court against the appellees,1 alleging that she had been an
| PC enpl oyee in 1995 and that the appell ees had violated (a)
the Fair Labor Standards Act (FLSA), 29 U S.C. s 216, by
failing to pay her m ni mum wages and overtinme for weeks in
whi ch she worked nore than 40 hours in July 1995 (Count 1),
(b) the D.C. Paynment and Coll ecti on of Wages Law, D.C
Code ss 36-101 et seq., by failing to pay her for July wages
and expenses advanced on behalf of IPC (Count 11), (c) the
D.C. M nimm Wage Act, D.C. Code ss 36-220 et seq., by
failing to pay her m ni mum wages and overtinme (Count I11)
and (d) its contractual obligation to reimburse her for $228. 26

1 Morrison sued Hanlon as well as |IPC because | PC s corporate
charter had been revoked by the District of Colunbia for nonpay-
ment of the annual fee. The charter was not restored by the tine
of trial
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i n expenses that she incurred on behalf of IPC (Count [V).
Before trial Mrrison sought partial sunmary judgnent on
counts I, Il and Ill, maintaining that the IRS determ nation
had preclusive effect on the question of her status as an

enpl oyee under the FLSA and D.C. | abor laws. At the tine

she nmoved for summary judgnment, she relied solely on the

IRS determination letter; she did not submt docunents
relating to the assessnment and | evy because the appellees had
failed to produce them The trial court denied the notion for
partial sunmary judgnent because (1) Morrison failed to
produce evidence that the IRS ever investigated the matter
beyond its initial determ nation or that I|IPC paid any assessed
taxes and penalties; (2) the IRS did not act in a judicial
capacity when it issued the determnation letter; and (3)
according to the definition of "enployee" under IRS regul a-
tions Morrison was not entitled to any "enpl oyee" rights

under the FLSA, the D.C. Wages Law or the D.C. M ni mum

Wage Act. See Morrison v. International Prograns Consortium
Inc., No. 97-1837, slip op. at 5-8 (D.D.C. filed Feb. 4, 2000).
Morrison appeals this ruling.

The case was then tried before a jury. At trial the
magi strate judge refused to admt docunments detailing the
| RS assessnent and | evy because "the court finds that they
are not relevant to any issue which would be before the jury."
JA 267. This is the second ruling Morrison appeals. At the
concl usion of Mrrison's case the judge provided Hanl on, who
was representing herself, a copy of Fed. R Gv. P. 50 and
granted Hanl on's subsequent notion for judgnent as a mat-
ter of law on all four counts, concluding that Mrrison
presented no evidence to support her contention that she was
an enpl oyee of IPC. JA 299-303. This is the final ruling
Morri son appeal s.

Il1. Analysis

W review de novo the trial court's ruling on Murrison's
moti on for sunmary judgnent, see Crawford v. Signet Bank,
179 F.3d 926, 928 (D.C. Cir. 1999), as well as its grant of
judgnment as a matter of law to the appellees. Richardson v.
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Ri chardson-Merrell, Inc., 857 F.2d 823, 827-28 (D.C. Cr.
1988); McNeal v. Hi-Lo Powered Scaffolding, Inc., 836 F.2d
637, 640-41 (D.C. Cir.1988). W review findings of fact for
clear error, Fed. R Cv. P. 52(a); Brock v. M. WFreworks,
Inc., 814 F.2d 1042, 1045 (5th G r. 1987), but review de novo
qguestions of law, including the question of enployee status.
See M. WFireworks, 814 F.2d at 1045; see also United

States v. Bridges, 175 F.3d 1062, 1065 (D.C. Cr. 1999).
Finally, our review of the trial court's evidentiary ruling is for
abuse of discretion. See FRE 103(a); see also United States v.
Clarke, 24 F.3d 257, 265-67 (D.C. Cir. 1994).

A Sunmary Judgnent

Morrison nmoved for summary judgnent on counts I, Il and
[1l of her conplaint on the ground that the IRS had preclu-
sively deci ded whet her Morrison was an | PC enpl oyee under
federal and D.C. l|abor law. The district court denied the
notion. W affirm

The United States Suprene Court has "long favored appli-
cation of the common-|aw doctrines of collateral estoppel (as
to issues) and res judicata (as to clainms) to those determ na-
tions of adm nistrative bodies that have attained finality."
Astoria Fed. Savings & Loan Ass'n v. Solimno, 501 U S
104, 107 (1991). "Wen an adm nistrative agency is acting in
a judicial capacity and resolves disputed i ssues of fact proper-
ly before it which the parties have had an adequate opportu-
nity tolitigate, the courts have not hesitated to apply res
judicata to enforce repose.” United States v. U ah Constr. &
Mning Co., 384 U S. 394, 422 (1966). Acting in a judicial
capacity includes utilizing "procedure that seens an adequate
substitute for judicial procedure.” 18 Wight, MIler & Coo-
per, Federal Practice and Procedure s 4475, at 764-65
(1981). There is no evidence that the issue of Mrrison's
enpl oynment status was "actually and necessarily litigated and
decided in a prior final judgnment." See Nasemv. Brown, 595
F.2d 801, 805 (D.C. Gr. 1979). The IRS was careful not to
deci de the accuracy of the information Hanlon presented to it.
See Letter fromMchael M Geenspan, IRS District to
Kathleen M Hanlon (July 1, 1996), reprinted in JA 356. W
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do not accept Mrrison's assertion that Hanlon's right of

appeal fromthe ruling converted the IRS determ nation into

an adjudi cation of Mrrison's enploynment status under the

FLSA or D.C. labor laws.2 Accordingly, the IRS determ na-

tion is not entitled to preclusive effect on the issue of Mrri-
son's enmploynment status and the district court properly de-

nied Morrison's notion for summary judgnent on counts I, 11

and 111,

B. Evidentiary Ruling

The district court excluded as irrelevant I PC s subm ssions
to the IRS as well as docunents relating to the | RS assess-
ment and levy on I PC s bank account. JA 268. Morrison
argues that the evidence was relevant to the issue of the
precl usive effect of the IRS action. She does not argue that
t he evidence was relevant to any other issue, including wheth-
er she was an enpl oyee under the econonic reality test.
Because the IRS action had no preclusive effect on whether
Morrison was an enpl oyee under the FLSA and D.C. | abor
laws, its exclusion was proper; the evidence was not rel evant
to any issue before the court. Fed. R Evid. 402.

C. Judgnment as a Matter of Law

Rul e 50(a) provides that "[i]f during a trial by jury a party
has been fully heard on an issue and there is no legally

2 Morrison's reliance on the order in Alten v. Ellin & Tucker,
Chartered, 854 F. Supp. 283 (D. Del. 1994), does not carry the day
for her. In Alten the district court gave preclusive effect to an IRS
assessnment based on the taxpayer's wilful failure to nmeet his tax
obligations. Wien the taxpayer sought indemification fromhis
accountants, the district court granted the defendants' notion for
summary judgnment on the ground that one who "wilfully" viol ates
the lawis not entitled, as a matter of law, to indemification. 1d. at
292. In giving the I RS assessnent preclusive effect, the court
expl ained that the IRS had acted in a judicial capacity and that the
t axpayer, by choosing to sue for indemification instead of appeal -
ing the IRS assessnent, attenpted to bypass the prescribed appea
procedures of the agency. 1d. The order, however, does not
address the question whether an I RS assessnment is entitled to
collateral estoppel effect on the issue Mrrison presents.
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sufficient evidentiary basis for a reasonable jury to find for
that party on that issue, the court nmay determ ne the issue
agai nst that party and may grant a notion for judgnment as a
matter of |aw against the party with respect to a claimor
defense that cannot under the controlling | aw be maintai ned

or defeated wi thout a favorable finding on that issue.” Fed.
R Cv. P. 50(a). At the close of Mrrison's case, the magis-
trate judge, after furnishing Hanlon a copy of Rule 50,
entertained a notion for judgnent as a matter of law. The
judge then ruled fromthe bench that "there is no legally
sufficient evidentiary basis for a reasonable jury to find for
the plaintiff.” JA 299. The court explained that during July
1995 Morrison was not an enpl oyee under the econonic

reality test set forth by the Second Circuit in Brock v.
Superior Care, Inc., 840 F.2d 1054 (2d Cr. 1988). 1In so
doi ng the court enphasized, inter alia, the follow ng facts:3
(1) Morrison submitted her invoices on her own | etterhead,

(2) she believed that she was an i ndependent contractor, (3)
IPC filed 1099 tax fornms, rather than W2 tax forns, for her
(4) she received only minimal direction from Hanlon, (5) there
was no evidence that Hanl on was present in the office on the
days in which Mrrison worked, (6) there was no evi dence

that Hanlon required Mdrrison to report on a daily basis, (7)
Morrison worked at home on "sonme occasions,” (8) there was

no evidence that Mrrison's work was an integral part of

| PC s business and (9) she had only one task for July 1995,
which was of limted scope and duration

The FLSA defines "enpl oyee" as "any individual enployed
by an enployer.” To "enploy"” includes "to suffer or permt
to work.” 29 U S.C ss 203(e)(1), 203(g). "The definition is
necessarily a broad one in accordance with the renedial
pur pose of the Act." Superior Care, 840 F.2d at 1058. The
statutory definition, however, provides no specific guidance.

3 Whether an individual is an "enployee” w thin the meaning of
the FLSA is a legal question. See Herman v. RSR Sec. Servs. Ltd.
172 F.3d 132, 139 (2d CGr. 1999); Castillo v. Gvens, 704 F.2d 181
185 (5th Gir. 1983). Nevertheless, "[a]lny subsidiary factual issues
|l eading to this conclusion are, of course, questions of fact for the
jury."™ Castillo, 704 F.2d at 185 n.9.
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In Gol dberg v. Whitaker House Coop., Inc., 366 U S. 28, 33
(1961), the Supreme Court directed courts to | ook at "econom
ic reality” rather than "technical concepts" to determne
enpl oyment status under the FLSA. The "test considers the
extent to which typical enployer prerogatives govern the

rel ati onshi p between the putative enpl oyer and enpl oyee."
Hent horn v. Departnent of Navy, 29 F.3d 682, 684 (D.C. Cr.
1994). In Henthorn we explained that we ask "whether the

al | eged enpl oyer (1) had the power to hire and fire the

enpl oyees, (2) supervised and controll ed enpl oyee work
schedul es or conditions of enploynment, (3) determ ned the
rate and nmethod of paynment, and (4) maintai ned enpl oynent
records.” 1d. (citation omitted). |In Superior Care, the Sec-
ond Circuit case relied upon by the magi strate judge, the
court set forth a different, although simlar, set of factors.
These include: (1) the degree of control exercised by the
enpl oyer over the workers, (2) the workers' opportunity for
profit or loss and their investnent in the business, (3) the
degree of skill and independent initiative required to perform
the work, (4) the permanence or duration of the working

rel ationship and (5) the extent to which the work is an
integral part of the enployer's business. Superior Care, 840
F.2d at 1058-59. No one factor standing alone is dispositive
and courts are directed to look at the totality of the circum
stances and consi der any rel evant evidence. See Herman

172 F.3d at 139; Superior Care, 840 F.2d at 1059; see also
Usery v. PilgrimEquip. Co., 527 F.2d 1308, 1311-12 (5th Cir.
1976) ("It is dependence that indicates enpl oyee status.

Each test nust be applied with that ultimte notion in mnd.
More inportantly, the final and determ native question mnust
be whether the total of the testing establishes the personne
are so dependent upon the business with which they are
connected that they cone within the protection of the FLSA

or are sufficiently independent to lie outside its anmbit."
(enphasis original)).

Under Rule 50 the court was required to view the facts in
the Iight nost favorable to Morrison. So viewing the facts
mani fests that I PC "had the power to hire and fire" her,
"supervised and controlled [her] work schedul es or conditions
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of enploynent” and "deternined the rate and net hod of
paynment." Henthorn, 29 F.3d at 684. The evidence al so

showed that Hanl on and | PC exerci sed a consi derabl e "de-

gree of control™ over Mrrison and that she had little "oppor-
tunity for profit or loss" and made no "investnment in the

busi ness." Superior Care, 840 F.2d at 1058.

The district court stressed Morrison's description of herself

as a consultant. "[F]acile |abels and subjective factors[,
however,] are only relevant to the extent that they mrror
‘economc reality." * M. WFirewrks, 814 F.2d at 1044; cf.

Superior Care, 840 F.2d at 1059 (enpl oyer's admi ssion that

i ndi vi dual was enployee is "highly probative"). And Morri-
son's self description may not reflect economc reality. For
exanpl e, Mrrison presented evidence that she did "every-

thing fromrecruiting, planning neetings, going to the bank,
going to the post office, doing adm nistrative things, [and]
watering the plants.” JA 63. She also testified that she was
required to prepare daily activity sheets as well as weekly "to
do lists" and summaries of her weekly activities. See JA 66-
70, 314, 317, 318. Although the trial court found that Hanlon
exerci sed infrequent supervision, Mrrison's testinony, the

"to do lists" (Plaintiff's Exhibit 7) and Hanlon's request for a
weekly plan of activities (Plaintiff's Exhibit 11) indicate that
Hanl on exerci sed nore than mnimal supervision. See JA

314, 318. Supervision need not be frequent under the eco-
nomc reality test. See Superior Care, 840 F.2d at 1060.
Morrison introduced evidence, including requests for time off,
that tended to show that Hanlon regul ated Mrrion's hours.

JA 67-68, 315, 316. In fact, Morrison was ultimately fired, in
part, for taking "Mnday and Tuesday" off. See JA 323.

The fact that Mrrison sonetines worked irregul ar hours or

that she worked at honme does not preclude a finding that she
was an enpl oyee under the economic reality test. Likew se,

Hanl on' s absence fromthe office during the time Mrrison
performed her work is largely irrelevant in view of the
restrictions Hanl on ot herw se inposed on Mrrison's work
schedule. Hanlon paid Murrrison on a daily or hourly basis,

i ncluding overtime pay on occasion. See JA 77, 325-26.

Final 'y, although Mrrison was assigned a specific task for
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July 1995 (the Mol dova project), she testified that she contin-
ued to performher "regular duties" and kept working for

| PC after the tour ended on July 21st. See JA 71-72, 116-17,
328-29, 335. Based on our review of the record, we concl ude
that the district court erroneously granted the appellees
nmotion for judgnent as a matter of law on all counts of
Morrison's conplaint. 4

I1'l. Conclusion

W affirmthe trial court's denial of Mrrison's notion for
partial sunmary judgnent as well as the court's evidentiary
ruling. W reverse, however, its grant of judgment as a
matter of law to the appellees and remand for further pro-
ceedi ngs.

So ordered.

4 Moreover, the district court erroneously dismssed count 1V of
Morrison's conpl ai nt, which sought rei nbursenent for expendi -
tures she nmade during the Ml dova project. Reinbursenment for her
expenses did not depend on her work status at |PC
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